PRESENTERS

Shelley Hodge, Barrister & Solicitor, Auckland

Shelley was admitted to the Bar in 1985. She spent the first 26 years of her
legal career at Russell McVeagh and Chapman Tripp, specialising in corporate,
commercial and finance related matters. Since 2012 Shelley has practised on
her own account, carrying on with the commercial focus but applying this to
relationship property matters.

Gerard Molloy, Haigh Lyon, Auckland

Gerard has a broad range of experience in commercial, property and trust
matters. He is often called upon to provide guidance and strategic advice from a
commercial and property perspective in complex relationship property and trust
litigation. Gerard regularly acts as instructing solicitor for senior legal counsel.

The statements and conclusions contained in this paper are those of the author(s) only and not those of the New Zealand Law Society. This
booklet has been prepared for the purpose of a Continuing Legal Education course. It is not intended to be a comprehensive statement of the
law or practice, and should not be relied upon as such. If advice on the law is required, it should be sought on a formal, professional basis.



CONTENTS

BEFORE YOU PUT PEN TO PAPER ..ottt sttt 1
THE SCENE ...ttt ettt sttt sttt sttt b et b e bt e bt ek e e bt be e e b e e b e e e e R e e b e e bt e b b e bt e ke e e b e ekt e b e e be e e b e abe st en e st b ne 1
THE ISSUE 1.ttt sttt sttt etttk et b ettt b e e b e e bt e b e bt e b e AR e e bt e b e e b e e ket e b e e be e e b e e be e e rea bt ene bt e 2
WHEN TO ENGAGE OTHER ADVISERS (AND WHAT THEY MIGHT LOOK LIKE) ....cvviveierisienierenienieresiesieneseeneans 2
IDENTIFY ALL OF THE ASSETS AND LIABILITIES ...veveteiteieiestesieresteseesesteseesesteseesesteseesestessesessessesessessesessensens 3
DEALING WITH COMPANIES. .....ttvtteateseeseateseesesteseesessessesessessesessessesessessesessessesessessesessessesessessessesessessesessenes 4

Information and dOCUMENTALION ..........ciiiiiieiee ettt see e e 4
Request for information under the Companies ACt 1993..........coiireiiiineiiene e 5
Pre-emptive rights on transfers 0f SNAES ..o 6
VAIUBLION ISSUES. ...ttt ettt sttt sttt ettt sttt s s et et s b e st e s beebe e s e en e e s eenb e besbeebeereaneeneeneebenaens 7
Sale OF tNE COMPANY ..ottt ettt bbbt bbbttt sb e et sbe e ebenne e 8
BOArd FEPIESENTALION. .....c.iiviiiiiiiiiet sttt bbb bbb 8
SHAreROIAers’™ AQFEEMENLS ............cceieiieiiee ittt et r e b e be e re e re e snees 8
COMPLICATIONS WITH PROPERTY SETTLEMENTS ...cuviutititenienisteseesestestesessessessssessesessessessssessensesessensesessensans 9
REMEMDET the DASICS ...ttt bbbttt eenr e b 9
LI =T g (ol TSP P U PR PRTPROTO 9
Allow sufficient time to implement the property transfer ..o 9
Who is going t0 act 0N the tranSACLIONT .........ccvive i 9
The boring conveyancing bits cause the most aggravation!............c.ccoovvererinie s 10
Break fees can provide @ NASLY SUIMPIISE ......cviiiiiiirieieii ettt 10
Who is to meet loan repayments pending SEttIEMENT? ...........covoiiiiiiiiiiines e 11
WatCh OUL fOr Credit CArUS.......cve it st nee e 11
Release of personal covenants in MOFTJAGES. .......c.uierviiririeireies e 11
The need to 0btain IRD NUMDETS.......ciiiiee e 12
o] o gL FT L= ] S SSPP 13
The “P7 EPIOEIMIC. .. .ciuiiiieiie ettt ettt e et et e et e s tt e st e e teesteeseesseesteesbeesteenseanseansesreenreens 13
Surely the parties can divide up the knives and forks without [awyers? .........ccccccceveiveiee v cie e, 13
COMMON HEADACHES WITH FAMILY TRUSTS.....cettetiatteaiiesteesieesteesseeseassesssesseesseesseessesssesseessesseeesseensesnns 14
REVIEW the TrUSE ABEA..... .ottt bbbt ettt sne e 14
What “control” does your client hAve as trUSIEE? ..........cccoovuiiieiiiiiiiie et 15
Can your client be removed as a DENEfiCIArY? ..o 15
Should your client create a new trust — a fresh Start? ... 16
Check who holds the power of apPOINIMENT...........ccoiiiiiiie e 16
Should your client amend their Will? ..........ooiiii i 16
Some issues With trustee ratifiCation ..o s 17
PARTNERSHIPS ...ttt ittt sttt sttt etttk h e b e bttt he e he e e bt e e bt e bt e bt e st e b e e e bt e eb e e bt e mb e ehe e ebeeeb e e bt enbeenneennenneas 18
GUARANTEES. ...t ettt ettt sttt sttt se e st eh e e e bt e bt e s bt e s bt e s e e e R e eh e e Ah e e Rt e ab e ea b e eh b e eb e e bt et e e s b e e se e e b e e nbeenbeenbeenneanns 18
Review a COPY Of the QUAIANTEE.............ciieie ettt teete e aeaaesnees 19
BT To o TN U=V (o] SRS 19
REVOCALION Of & QUATANTEE.........o ittt et ettt sne e e 20
GUATANTEES OF IBASES ...ttt bbb bttt sbe e e 20
TAXISSUES ...ttt ettt ettt ettt ettt ekttt ekt ettt ekt e skt ekt e oAbt e ke e e sk et ekt e ekt e e b e e e Rkt e e b e e bt e et e br e e nbee e 20
Tax liabilities up to the date of separation/ to the date of settlement.........ccccoocvvevvivvivninicieicneren 20
Tax treatment of the asset transfers under the negotiated settlements ..o 20
Can a disgruntled ex-spouse affect the ongoing state of affairs of any of the companies or trusts post
R [T 1T 0 PSS 21
INSURANCES ...ttt sttt ettt sttt ettt s bttt h e bt e e bt e bt e bt e s st e R e e eh e e eb £ e k£ ekt e s ke e s b e e b e e sbe e ebe e ekt e beenbeannenbbenbnenbeen 21
KIWISAVER/SUPERANNUATION . ...ttt ateeteaseestesseteseesbessesseasessassessesbessesseaseensasesaesaesbessesseensensessessees 22
EINFORCEMENT ...ttt ittt sttt ettt ettt b e st h e s bt e s bt e e bt e bt e a e e e h s e ek b e eh £ e ke e s ke e s ke ehe e e be e sbeeabeenbeenneabbenneenbeen 23
Penalty interest — the Dare MINIMUM ..o e 23
Does the indemnity have any tEEINT ........coiiiiieeee e e e 23
SUGGESTED COMPANIES CHECKLIST ...uutiitttttesttestie bt estesieesiee it e sbeesteesseessesseesbsesbeesbeesbeesaesseesbeesbeenneeneanns 25
SUGGESTED PROPERTY CHECKLIST ..uvtiuttiuttstiesteesteesteesteasessseessessseesseenseanssssessssesseessesssessssssesssesssessseensennes 29

SUGGESTED TRUST CHECKLIST ...ttt sttt sttt ettt sb et sbe st naesb et ebe s e eenb e b e s bt ane e e e nnenns 31



